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In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23285 


RIDGECREST CONDOMINIUM CORPORATION, 
Appellant 
Vv. 
ASSOCIATED MORTGAGE COMPANIES, INC. 
and 


FREDERICK W. BERENS, INC., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 


I 


Whether a court may properly grant a motion for 
summary judgment when each and every fact alleged as 
basis for the motion is controverted. 


II 


Whether a court may properly grant a motion for 
summary judgment when the evidentiary materials be- 
fore the court present a genuine issue of fact. 


This case has not previously been before this court. 


2 
REFERENCES TO RULINGS 


The transcript of the hearing on the motion for sum- 
mary judgment is reproduced in full in the Joint Appen- 
dix at pages 147-154. The lower court made no findings 
and rendered no opinion. The hearing was held on May 
7, 1969. 


The order granting summary judgment and ordering 
final judgment in favor of defendant Associated Mort- 
gage Companies, Inc. is reproduced in the Joint Appendix 
at page 155. The order was signed and filed on May 
19, 1969. 


STATEMENT OF THE CASE 


Nature of the Case and Proceedings Below 


This case arose out of an agreement entered into on 
April 20, 1964 to provide financing for converting an 
apartment complex known as the Shapol Gardens, located 


in the Southeast section of the District of Columbia, into 
low cost condominium units and to provide permanent 
financing for the purchasers of the units. The plaintiff- 
appellant (“Ridgecrest”) owned Shapol Gardens and was 
to be the mortgagor under a Federal Housing Adminis- 
tration (“FHA”) insured first deed of trust to be ar- 
ranged for and financed by defendant-appellee (“Asso- 
ciated”) and its codefendant (“Berens”) [Dep. Ex. 
1/JA 157-158}. 


The agreement dated April 20, 1964, obligated defend- 
ants to provide financing for the renovation and conver- 
sion of Shapol Gardens [Dep. Ex. 1/JA 157-158]. In a 
letter dated January 29, 1965, defendants stated that 
they would arrange the financing of the project upon 
issuance of the FHA Commitment to Insure [Dep. Ex. 
2/JA 159]. The commitment was extended by letter 
dated March 2, 1965, to include financing the 84 individ- 
val condominium units [Dep. Ex. 30/JA 217-219]. 
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On or about June 14, 1965, defendants orally advised 
plaintiff that they would provide financing within 60 
days of issuance of the FHA Commitment to Insure 
[Dep. Tr. 96/JA 74]. 


A commitment by the FHA to insure the financing to 
be provided by defendants was issued on June 21, 1965 
[Dep. Ex. 38/JA 231-234]. On or about October 4, 1968, 
Ridgecrest was notified that Associated and Berens was 
unable to provide the financing as agreed [Dep. Tr. 
110/JA 83]. 


Associated and Berens thereby breached: (a) their 
agreement to finance the project under an FHA insured 
loan [Dep. Ex. 1/JA 157-158] and (b) their agreement 
to provide financing within 60 days of issuance of the 
FHA Commitment to Insure [Dep. Ex. 2/JA 159 and 
Dep. Tr. 96/JA 74]. 


In a letter dated October 11, 1965, Ridgecrest, 
plagued by continuing financial losses due to the 
delay, finally accepted Federal National Mortgage As- 
sociation (“FNMA”) financing (Dep. Ex. 42/JA 242- 
244]. By letter dated December 9, 1965, Associated and 
Berens informed Ridgecrest that they had arranged fi- 
nancing covering the rehabilitation, renovation and con- 
version work, and had obtained a FNMA commitment 
for the permanent financing [JA 4). The construction 
loan was closed on March 23, 1966, and rehabilitation 
and renovation of the project and conversion of its units 
for condominium sale commenced immediately thereafter 
(JA 4]. 


Ridgecrest brought suit in the court below, alleging 
that the failure of Associated and Berens to provide the 
financing for the project within the time contemplated by 
their agreement was unjustified and without cause and 
resulted in Ridgecrest suffering actual damages due to 
the loss of its equity interest in the project, the loss of 
anticipated profits and rental income, the excessive 
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physical damage and destruction to the project which 
resulted in a substantial increase in rehabilitation, reno- 
vation and conversion costs [JA 4-5]. The complaint 
alleged that Berens is a division of Associated [JA 3]. 
Ridgecrest also claimed that it was entitled to recover 
the above enumerated damages because Associated and 
Berens at all material times represented to Ridgecrest 
that they would de able to provide financing in accord- 
ance with their commitment when they either knew that 
such representations were false or they lacked a sufficient 
basis of information to make such representations 
{JA 5]. Ridgecrest also claimed that it was entitled to 
punitive damages because in making the misrepresenta- 
tions Associated and Berens acted intentionally, willfully 
and wantonly [JA 5-6]. 


In its answer Associated denied that it had any deal- 
ings with Ridgecrest, that it made any agreements or 
commitments to Ridgecrest and that it made any repre- 
sentations to Ridgecrest [JA 7]. Associated also denied 
that Berens is a “division” of Associated and alleged that 
Berens is a “completely independent entity” which, al- 
though Berens’ stock is wholly owned by Associated, 
acted as such an entity and never as an agent, servant 
or employee of Associated [JA 8]. 


In its answer Berens also denied that it is a “division” 
of Associated or that it acted as Associated’s agent 
[JA 11). Berens admitted entering into an agreement 
with Ridgecrest on April 20, 1964, but denied that the 
agreement constituted a commitment to provide financing 
and alleged that Berens only agreed to act as a broker 
to obtain loans from others [JA 11]. Berens also alleged 
that any breach of the agreement by Berens was waived 
by the making of 2 new agreement dated October 11, 
1965 [JA 13!. Berens denied that Associated was a part 
of any agreement with Ridgecrest [JA 11]. 


After Associated and Berens had taken the deposition 
of Frederick J. Shulley, the officer of Ridgecrest who was 
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chiefly involved in these matters, Associated moved for 
summary judgment alleging that there was no genuine 
issue as to any material fact involving Associated [JA 
132]. In compliance with local Rule 9(h) Associated 
filed a Statement of Material Facts which were repre- 
sented not to be in issue [JA 138]. Ridgecrest filed a 
Resistance to Associated’s motion and controverted each 
and every fact alleged in Associated’s Statement of Ma- 
terial Facts (JA 139-146). After a brief oral argument 
the court granted Associated’s motion and entered final 
judgment in its favor [JA 155}. 


On this appeal Ridgecrest contests the propriety of 
granting summary judgment when the factual basis for 
the motion is controverted and placed into issue by the 
opposing party. In addition, Ridgecrest asserts that the 
record clearly shows that genuine issues of fact upon 
which Associated may be liable do exist with respect to 
the legal relationship between Associated, Berens, Ridge- 
crest and individuals involved in negotiations and in 
making representations. 


This court has jurisdiction of this appeal pursuant to 
28 U.S.C. $ 1291. 


In amplification of the foregoing summary, there fol- 
lows a statement of facts disclosed by the evidence which 
relate to the contract and its breach and a statement of 
facts relied upon in the motion for summary judgment. 
In considering a motion for summary judgment the 
party opposing the motion is given the benefit of all rea- 
sonable inferences which may be drawn from the evi- 
dence. The legal principles governing summary judg- 
ments are set forth in 3 Barron & Holtzoff, Federal 
Practice and Procedure, Rules Edition, Section 1235, as 
follows: 


“One who moves for summary judgment has the 
burden of demonstrating clearly that there is no 
genuine issue of fact. Any doubt as to the existence 
of such an issue is resolved against him. The evi- 
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dence presented at the hearing is liberally construed 
in favor of the party opposing the motion and he is 
given the benefit of all favorable inferences which 
might reasonably be drawn from the evidence. Facts 
asserted by the party opposing the motion and sup- 
ported by affidavits or other evidentiary material 
must be taken as true.” 


Facts Disclosed by the Evidence 


Ridgecrest, through Frederick J. Shulley, dealt with 
many individuals employed by Associated and Berens. 
The more important individuals with whom Shulley had 
contact are listed below with a brief description of their 
position as reported in the annual reports filed in the 
Office of Recorder of Deeds, Corporation Division of the 
District of Columbia. 


George W. DeFranceaux—Principal Officer and Di- 
rector of both Associated and Berens [Shulley Aff. 
Exs. A through G/JA 259-286] 


James C. Latta—Vice President of Associated and 
Senior Vice President and Director of Berens 
{Shulley Aff. Exs. B through F/JA 263-282] 


Hector Hollister—Director, Assistant Secretary and 
Assistant Treasurer of Associated; Executive 
Vice President and Director of Berens [Shulley 
Aff. Exs. A and B/JA 259-266] 


Clyde D. Frame—Vice President of Berens [Shul- 
ley Aff. Ex. B/JA 263-266] 


William Lipscomb—Frame’s Assistant [Dep. Tr. 
28/JA 30) 


Florent B. Hughes—Treasurer of both Associated 
and Berens [Shulley Aff. Exs. A and B/JA 259- 
266] 


Denzil O. Nichols—Senior Vice President and Direc- 
tor of Berens and later Director of Associated 
{Shulley Aff. Exs. B, D, F through J/JA 263-266, 
271-274, 279-298] 
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Milton A. Abrams—Vice President of Associated 
[Shulley Aff. Ex. I/JA 291-294] 


In 1961 Shulley became interested in obtaining FHA 
insured financing for a condominium loan {Dep. Tr. 
25/JA 29]. However, FHA would not consider insuring 
such a loan until Congress passed enabling legislation 
permitting condominiums in the District of Columbia 
[Dep. Tr. 25/JA 29]. Shulley assisted in the prepara- 
tion of the enabling legislation which was enacted in De- 
cember, 1963 [Dep. Tr. 25 & 27/JA 29-30]. When the 
bill was enacted Shulley contacted Clyde Frame at The 
Berens Companies to determine whether the Shapol Gar- 
dens project was feasible and whether they would act as 
mortgagee for the project [Dep. Tr. 27/JA 30]. Frame 
informed Shulley that the project was feasible and Ber- 
ens would undertake to act as mortgagee for the project 
[Dep. Tr. 29/JA 31]. 


Frame then explained that Berens was a part of an- 
other firm, Associated, which had employees sharing of- 
fices with the Berens firm [Dep. Tr. 29/JA 31). Shulley 
was introduced to a great many people in the office in- 
cluding James C. Latta whose function was described as 
correlating cash requirements among Associated’s vari- 
ous subsidiaries as they required these funds to be avail- 
able. [Dep. Tr. 30 & 31/JA 32]. Associated and Berens 
were presented to Shulley as one and the same entity 
and Berens was identified as a DIVISION of Associated 
[Shulley Aff. p. 4 & 5/JA 145-146]. The commitment of 
April 20, 1964, was to finance the renovation and con- 
version of Shapol Gardens. This commitment is on The 
Berens Companies letterhead which refers to Berens as 
A DIVISION OF ASSOCIATED MORTGAGE COMPA- 
NIES, INC. [Dep. Ex. 1/JA 157]. Shulley accepted the 
proposition made in the letter of April 20, 1964, because 
he was assured that the last thing he had to worry about 
was money [Dep. Tr. 101 & 102/JA 77] and because of 
“the tremendous financial capacities and facilities” of 
Associated [Dep. Tr. 166/JA 118]. 
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An application for mortgage insurance was submitted 
to the FHA on October 30, 1964 [Dep. Ex. 17/JA 180]. 
W. R. Lipscomb, in a letter to Shulley dated January 
29, 1965, stated that the defendants would arrange the 
financing of the project upon the issuance of the FHA 
commitment [Dep. Ex. 2 JA 159]. In a letter dated 
March 2, 1965, George W. DeFranceaux, President of 
both Associated and Berens, extended the April 20, 1964, 
agreement to include financing the 84 individual condo- 
minium units [Dep. Ex. 30/JA 217-219}. 


On June 21, 1965, the FHA Commitment to insure was 
issued [Dep. Ex. 38 JA 231]. Approximately a week 
before its issuance Latta told Shulley that they would 
provide the required financing within 60 davs of issuance 
of FHA’s Commitment to insure [Dep. Tr. 96/JA 74]. 
However, on or about October 4, 1965, Latta and D. 0. 
Nichols advised Shulley that they were unable to finance 
the project as had been agreed but that they would fund 
the loan if an agreement could be reached with FNMA 
(Dep. Tr. 110-112 JA 83-85]. 


By this act Associated and Berens breached their 
agreement to finance the project under an FHA insured 
loan [Dep. Ex. 1/JA 157-158} and their agreement to 
provide the financing within 60 days of issuance of the 
FHA Commitment to Insure [Dep. Ex. 2/JA 159 and 
Dep. Tr. 96/JA 74]. 


DeFranceaux and others failed to inform Shulley 
earlier that they were unable or unwilling to finance the 
project as an FHA insured loan [Dep. Tr. 164 & 165/JA 
117}. Since it had been anticipated that the closing of 
the FHA insured loan would take place in early Septem- 
ber, vacancies in Shapol Gardens were not filled, result- 
ing in substantial financial losses. One week after re- 
ceiving the ultimatum [Dep. Tr. 114/JA 86] Shulley 
acquiesced [Dep. Ex. 42/JA 242-244]. The construction 
loan, however, was not closed until March 23, 1966 [Com- 
plaint p. 3/JA 4]. 
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Plaintiff suffered actual damages due to the loss of 
equity interest in the project, the loss of rental income 
and anticipated profits, the excessive damage and de- 
struction to the project which increased construction costs 
substantially, and other consequential damages {Dep. Tr. 
167-181/JA 119-128]. 


Facts Relied Upon in the Motion for Summary Judgment 


The facts which Associated relied upon for its motion 
are contained in a Statement of Material Facts As to 
which there is No Genuine Issue which was filed with the 
motion pursuant to local Rule 9(h) [Defendants’ State- 
ment of Material Facts/JA 138]. The facts asserted are 
repeated and amplified in a memorandum of Points and 
Authorities [JA 133] and the Affidavit of George W. 
DeFranceaux [JA 135]. Ridgecrest filed a Resistance 
which was supported by the Affidavit of Frederick J. 
Shulley and thirteen attached exhibits [JA 139 & 259]. 
The facts are also controverted by the facts adduced in 


Shulley’s deposition and exhibits attached thereto [Shul- 
ley Dep.] as provided for in Rule 56(c) of the Federal 
Rules of Civil Procedure.* 


The first fact asserted by Associated is that Berens 
“is, and was at all times set forth in the Complaint, a 
wholly independent operating corporation” [Statement of 
Facts/JA 138]. In his Affidavit DeFranceaux also as- 
serted that they have wholly different Boards of Direc- 
tors [DeFranceaux Aff. p. 1/JA 135]. This allegation 
is controverted by certified copies of the annual reports 
of Associated and Berens, as filed in the Office of Re 


* Rule 56. Summary Judgment 


* * * * 


(c) ... the judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. 
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corder of Deeds, Corporation Division of the District of 
Columbia, for the years 1964 through 1968 which show 
that many individuals, including DeFranceaux, were di- 
rectors and officers of both corporations at the same time 
{Shulley Aff. Exs. A through J/JA 259-298]. In his 
affidavit and deposition Shulley also stated that Asso- 
ciated and Berens were presented to him as one of the 
same entity [Shulley Aff. p. 4 & 5 JA 145-146] and that 
Berens, as a Division of Associated, had the financial 
capabilities of Associated behind them [Dep. Tr. 166/JA 
118}. 


The second fact asserted by Associated is that Asso- 
ciated “was not an operating corporation, but a holding 
company during the period of alleged misrepresentations, 
and had no dealing with the plaintiff or any other mem- 
ber of the public.” [Statement of Facts/JA 138] De- 
Franceaux’s affidavit also asserted that Associated was 
not authorized to fund loans [DeFranceaux Aff. p. 1/JA 
135]. In response, Ridgecrest filed the following: 


(a) a certified copy of the District of Columbia Cer- 
tificate of Authority of Associated to which the Certifi- 
cate of Incorporation of Associated is attached which 
States the nature and purposes of the corporation’s busi- 
ness including, in connection with any corporation ac- 
quired by it (Berens in this instance) “to assume or 
guarantee performance of any liabilities, obligations or 
contracts of such . . . corporations . . . and to conduct 
in any lawful manner the whole or any part of any busi- 
ness thus acquired”; to “aid or assist, financially or 
otherwise, . . . corporation . . . engaged in any business 
whatsoever ... and... to assume, guarantee or under- 
write their securities or the principal interest, dividends 
or sinking fund obligations in respect thereof, or the 
performance of all or any of their other obligations”; 
and “to loan its uninvested funds from time to time to 
such extent to such persons, firms, associations, corpora- 
tion . . . and on such terms and on such security, if any, 
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as its board of directors may determine.” [Shulley Aff. 
Ex. K/JA 299]. 


(b) certified copies of annual reports of Associated 
which described its business in 1964 and 1965 as “to 
acquire, operate and dispose of real and personal prop- 
erty and interest therein, including securities of mort- 
gage banking and servicing; holding company”; and in 
1967 its business to be that of “mortgage banker and 
servicer”; and in 1968 described its business as that of 
“mortgage banker and services.” ([Shulley Aff. Exs. A 
through J/JA 259-298]. 


(c) a letter, with attachments, dated March 14, 1969, 
from the FHA stating that Associated has been an ap- 
proved FHA mortgagee since March 1, 1963, which ap- 
proval covers the origination of mortgages for FHA in- 
surance, the purchase of FHA insured mortgages, and 
the sale of FHA insured mortgages to other FHA ap- 
proved FHA mortgagees. [Shulley Aff. Ex. L/JA 321- 
330] Paragraph III B 2 of the information sheets 
attached to the letter state that qualification for approval 
as a fully approved mortgagee in the non-supervised cate- 
gory is that “Its principal activity is in lending on or 
investing in mortgages, funds which are under its own 
control” [Shulley Aff. Ex. L/JA $23]. 


This fact was also controverted in Shulley’s deposition 
wherein he testified that Latta’s function, as described 
to him, was to correlate the cash requirements among 
Associated’s divisions [Dep. Tr. 155/JA 111]. 


The third fact asserted by Associated is that “(a)ll 
persons whom plaintiff claimed it had contact with were 
employees of (Berens) and dealt with plaintiff in such 
capacity.” [Statement of Facts/JA 138]. In his affi- 
davit DeFranceaux stated that he acted solely as Presi- 
dent of Berens in all transactions involving the public, 
and in particular with Ridgecrest [DeFranceaux Aff. p. 
2/JA 135]. He also listed five individuals named by 
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Shulley in his deposition, including Hector Hollister and 
D. O. Nichols, whom he claimed were never employed by 
Associated and further stated that James C. Latta did 
not become an employee of Associated until January 1967 
(DeFranceaux Aff. p. 2 JA 136}. In his deposition 
Shulley named DeFranceaux and Latta as officers of As- 
sociated who made dishonest and untrue representations 
{Dep. Tr. 165 and 166 JA 117-118}. In his affidavit 
Shulley stated that DeFranceaux’s claim that he acted 
solely as President of Berens was never communicated to 
him and he thought that since DeFranceaux was an offi- 
cer and director of both corporations he was at all times 
acting in such dual capacities [Shulley Aff. p. 4/JA 145]. 
Associated’s annual report showed that Hector Hollister 
was an officer and director of Associated and Berens in 
1964 [Shulley Aff. Exs. A & BJA 259-266], and D. O. 
Nichols was 2 director of both corporations in 1967 and 
1968 [Shulley Aff. Exs. G-J JA 283-298]. An annual 
report also showed that James C. Latta was an officer of 


Associated as of March 16, 1966 [Shulley Aff. Ex. E/JA 


275-278). 


The fourth fact asserted by Associated is that all of 
Ridgecrest’s contacts were with Berens and Ridgecrest 
felt this was the company with which it was dealing 
[Staternent of Facts/JA 138]. In his deposition Shulley 
categorically stated that he was dealing with Associated 
(Dep. Tr. 166/JA 118]. In his affidavit Shulley stated 
that Associated and Berens were at all times presented 
to him as one and the same entity and their letterhead 
and advertising always identified Berens as a Division 
of Associated [Shulley Aff. p. 4 & 5/JA 145-146]. Shul- 
ley stated the officers with whom he dealt were in many 
respects, officers and directors of both corporations 
‘Shulley Aff. p. 5/JA 146] and the annual reports at- 
tached to his affidavit showed this to be true [Shulley Aff. 
Exs. A through J/JA 259-298}. 
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The fifth fact asserted by Associated is that Associated 
had no contact with appellant during the period of al- 
leged misrepresentation, but was joined purely on the 
speculation of Ridgecrest [Statement of Facts/JA 138]. 
Shulley stated that he did have contact with individuals 
employed by Associated (DeFranceaux, Latta, Hollister, 
Hughes and Abrams) [Shulley Aff. p. 1/JA 142]. In 
his deposition Shulley stated that with respect to the mis- 
representations he had contact with DeFranceaux, Latta 
and Hollister [Dep. Tr. 165 & 166/JA 117-118]. 


ARGUMENT 


I. The Lower Court Erred in Granting Summary Judg- 
ment When Each and Every Fact Alleged as Basis 
for the Motion Was Controverted 


Under Rule 56(c) of the Federal Rules of Civil Pro- 
cedure a motion for summary judgment may be granted 
if evidentiary materials “show that there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.” The mov- 
ing party has the burden cf demonstrating that there is 
no genuine issue of fact and any doubt as to the exist- 
ence of such an issue is resolved against him. 3 Barron 
& Holtzoff, Federal Practice and Procedures, Rules Edi- 
tion, Section 1235. 


Associated submitted to the court a Statement of Ma- 
terial Facts as to which they alleged there was no genu- 
ine issue [Defendants’ Statement of Facts JA 138]. 
Associated determined that for purposes of summary 
judgment the facts outlined in their statement were ma- 
terial. Ridgecrest controverted those facts [Plaintiff's 
Resistance/JA 139-146, 259-298 }.* 


*Under local Rule 9(h) the moving party is required to file a 
statement of the material facts as to which the moving party con- 
tends there is no issue. The court may only assume that the exist- 
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The inferences drawn from the underlying facts con- 
tained in materials authorized under F.R.C.P. 56(c) 
must be received in the light most favorable to the party 
opposing the motion. United States v. Diebold, Inc., 369 
US. 634. 655 (1962): Overseas Media Corporation v. 
McNamara, 128 U.S. App. D.C. 48, 385 F.2d 308 (1967) ; 
Libby v. L. J. Corporation, 101 U.S. App. D.C. 87, 247 
F.2d 78 11957) and Snyder v. Hillegeist, 100 U.S. App. 
D.C. 368, 246 F.2d 649 (1957). 


Furthermore, the party moving for summary judg- 
ment has the burden of clearly establishing the lack of 
any triable issue as to all the material facts which entitle 
him to judgment as a matter of law. Evers v. Buxbaum, 
102 U.S. App. D.C. 334, 253 F.2d 356 (1958). Moreover, 


“one who moves for summary judgment has the bur- 
den of demonstrating clearly the absence of any 
genuine issue of fact, and that any doubt as to the 
existence of such an issue is resolved against the 
movant. The courts are quite critical of the papers 
presented by the moving party, but not of the op- 


ence of such facts is without controversy if they are not contro- 
verted in the opposing party’s Resistance to the motion: 


“¢h) Motions for Summary Judgment. In addition to the 
points and authorities required by subparagraph (b) of this 
Rule there shall be served and filed with each motion for sum- 
mary judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure a statement of the material facts as to which 
the moving party contends there is no genuine issue. 


. + * * 


“In determining any motion for summary judgment, the 
Court may assume that the facts as claimed by the moving 
party are admitted to exist without controversy except as and 
to the extent that such facts are asserted to be actually in good 
faith controverted in a statement filed in opposition to the 
motion.” 


Ridgecrest, in compliance with local Rule 9(h), controverted the 
facts claimed by Associated to exist without controversy thereby 
removing the factual basis upon which Associated’s motion could 
be granted and establishing genuine issues of fact which must be 
litigated. 
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posing papers.” Wittlin v. Giacalone, 81 U.S. App. 
D.C. 20, 21, 154 F.2d 20, 21 (1946). 


The court below, after the Ridgecrest had controverted 
each basis offered by Associated in support of the motion, 
erroneously shifted the burden so as to require Ridge 
crest to establish a triable issue as to a material fact 
(Hearing Transcript p. 7/JA 151]. This was clearly 
reversible error. In response to a motion for summary 
judgment the opposing party is only obliged to show that 
the motion ought not be granted which Ridgecrest did in 
this case by controverting each basis Associated offered 
for granting the motion | Plaintiff's Resistance/JA 139]. 
Ridgecrest was not obliged to tender at the hearing all 
the evidence on the case and it was reversible error for 
the court to grant summary judgment on the basis of 
the absence of additional evidence which was not required 
in order to rebutt Associated’s motion. Andrews v. 
Heinzman, 9 F.R.D. 7 (D. Neb. 1949). See also James 
v. Honaker Drilling, Inc.. 254 F.2d 702, 706 (10th Cir. 
1958) where the court held the opposing party must 
specify some opposing evidence when the moving party’s 
evidence entitles him to a verdict and is not discredited. 


Counsel for Ridgecrest has not discovered a single case 
in which summary judgment was granted wherein the 
opposing party controverted the operative facts support- 
ing his opponent’s motion for summary judgment. How- 
ever, in granting summary judgment the courts rely 
heavily on any failure to controvert the operative facts 
contained in the moving party’s motion and affidavit. 
Robin Construction Company v. United States, 345 F.2d 
610 (3d Cir. 1965). Ridgecrest’s resistance fulfilled the 
requirements established by Rule 56 and by the courts. 
The very facts which Associated urged the court to con- 
sider in order to decide the case as a matter of law were 
themselves challenged, raising serious and genuine issues 
of fact to be decided. 
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The affidavit submitted by Associated says, in effect, 
that they were not involved in the transaction, whereas 
Ridgecrest’s evidence asserts that Associated was in- 
volved in the transaction and was responsible for the 
representations made to Ridgecrest. At least one court 
has held that this is enough to require denial of a motion 
for summary judgment: 


[Virtually all of the issues of material fact are in 
dispute. The submission of affidavits by the defend- 
ants saying, in effect, “we didn’t” and opposing affi- 
davits by plaintiffs saying “you did” is not justifica- 
tion for taking the disputed issues of fact from the 
fact-trier and deciding those issues as a matter of 
law. Defendants’ motion for summary judgment is 
hereby denied. Rosenberg v. Allen, 258 F. Supp. 
511, 515 (S.D.N.Y. 1966). 


It ig noteworthy that the lower court’s summary dis- 
position of the motion (the hearing transcript consists of 
only 10 pages) does not disclose the factual basis upon 
which the court made its legal determination thereby 
precluding adequate appellate review of its action. In 
Isen v. Calvert Corporation, 126 U.S. App. D.C. 349, 
379 F.2d 126 (1967) this court, in reversing a lower 
court award of summary judgment, commented: 


We find ourselves unable to perceive the basis upon 
which in granting summary judgment the District 
Judge had concluded that the corporate appellee as 
the moving party was entitled to judgment as a 
matter of law, Fed. R. Civ. P. 56(c), after deciding 
that there was no genuine issue as to any material 
fact. It is our judgment that the case should have 
been tried and accordingly we reverse. 


There is no indication that the court did not believe the 
affidavit and documents supporting Ridgecrest’s Resist- 
ance to the motion. Besides, it would have been inap- 
propriate for the court to actually decide issues of fact. 
See Frey v. Frankel, 361 F.2d 437 (10th Cir. 1966) ; 
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Gauck v. Meleski, 346 F.2d 433, 436 (5th Cir. 1965) and 
Wyant v. Crittenden, 72 App. D.C. 163, 113 F.2d 170 
(1940). 


Finally, the court committed reversible error when it 
granted summary judgment on the basis of an affidavit 
submitted by an interested party which lacked credibility. 
[DeFranceaux Aff./JA 135]. Appellant illustrated to 
the court that the offer cf proof by Associated contained 
blatent misrepresentations and untruths [Shulley Aff. 
p. 2-4/JA 142-146]. Obviously, the acceptance of the 
DeFranceaux’s affidavit as proof depends on its credi- 
bility. When credibility is placed so openly in issue it 
ought not be determined by mere paper affirmations or 
denials which inherently lack the important element of 
witness’ demeanor. Colby v. Klune, 178 F.2d 872 (2d 
Cir. 1949). The affiant’s credibility should be tested by 
cross-examination during trial. Sartor v. Arkansas 
Natural Gas Corp. Kansas Group 321 U.S. 620 (1944). 


II. The Lower Court Erred in Granting Summary Judg- 
ment Because Genuine Issues of Fact Exist Between 
Ridgecrest and Associated 


A. The lower court erred in granting summary judg- 
ment because there exists a genuine issue of fact as 
to whether Associated permitted Berens to make 
representations on Associated’s behalf and thereby 
constituted Berens as Associated’s agent 


The lower court erred in holding that the question of 
whether there is an agency relationship between Asso- 
ciated and Berens is a legal question [Hearing transcript 
p. 6/JA 150]. Whether or not there is an agency rela- 
tionship, actual or constructive, is a question of fact. 
McDonald v. Stone, 86 A.2d 624 (D.C. Mun. App. 
1952); Schaefer v. Telex, Inc., 132 F. Supp. 140 (D. 
Minn. 1955); and Mitton v. Granite State Fire Ins. Co., 
196 F.2d 988 (10th Cir. 1952). Appellant adduced 
numerous facts upon which a jury could have determined 
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that Associated vested Berens with actual or apparent 
authority to make binding commitments and representa- 
tions on Associated’s behalf. Associated and Berens were 
presented to Shulley as one and the same entity [Shulley 
Af. p. 4 JA 145-146]. Employees of Associated shared 
offices with Berens [Dep. Tr. 29/JA 31]. Correspondence 
was conducted on The Berens Companies letterhead 
rather than corporate stationery and The Berens Com- 
panies stationery referred to Berens as A DIVISION OF 
‘ASSOCIATED MORTGAGE COMPANIES, INC. [Dep. 
Ex. 1 JA 157). James C. Latta, purportedly employed 
by Berens [DeFranceaux Aff. p. 2 JA 136] and a major 
actor in making the financing commitment, was given 
responsibility for correlating cash requirements among 
Associated’s divisions (Dep. Tr. 155/JA 111]. Latta was 
to provide the funds [Dep. Tr. 31/JA 32] and it was 
represented that funding the loan should be Ridgecrest’s 
last concern [Dep. Tr. 101 & 159/JA 77 & JA 114). 
Ridgecrest accepted these representations and relied upon 
Associated’s financial capabilities: 


Q. Isn’t it true, Mr. Shulley, that you were dealing 
with Berens and not with Amco? 


A. No, sir. One of the prime considerations for 
my agreeing to be bound to the Berens firm initially 
was the fact that they, as a division of Associated 
Mortgage Company, had all of the tremendous finan- 
cial capacities and facilities of Amco behind them. 
(Dep. Tr. 166/JA 118]. 


The facts noted above support Ridgecrest’s assertion 
that Associated was liable for the actions of Berens 
{Hearing transcript p. 6/JA 150}. Associated clothed 
Berens with apparent authority to act on its behalf. See 
Schuefer v. Telex, Inc., supra, and Lynn v. Farm Bureau 
Mutual Automobile Insurance Co., 264 F.2d 921 (4th 
Cir. 1959). Many years ago, as the Supreme Court for 
the District of Columbia, this court approved the concept 
of apparent authority. In Dye v. Virginia Midland Rail- 
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way Co., 9 Mackey 63, 20 D.C. 63 (D.C. Sup. 1891) Mr. 
Justice James stated: 


It is to be observed that, so far as the public, and 
therefore the plaintiff was concerned, the question 
of agency turned not upon the actual fact of an ar- 
rangement or contract between the two companies, 
but upon what the defendant, by its holding out, in- 
vited the public and the plaintiff to believe... . 


See also, Crane v. Postal Teleg. Cable Co., 48 U.S. App. 


D.C. 54 (1918) and Livingston v. Fuhrman, 37 A.2d 
747 (D.C. Mun. App. 1944). 


Several cases in analogous areas support Appellant’s 
position. In Viner & Miller Inc. v. Phillips, Canby & 
Fuller, Inc., 82 F. Supp. 692 (D.D.C. 1949), the defend- 
ant real estate broker was serving as the representative 
of both the defendant seller and the defendant insurance 
company which was providing the financing for the pur- 
chase. The plaintiff buyer sought summary judgment 


based on the broker’s misrepresentation that a new road 
would be built to service the property. The question 
raised was whether the broker at the time of the mis- 
representation was acting within the scope of his au- 
thority as an agent of the insurance company. Judge 
Pine held that because of the nature of the question, 
there was a genuine factual issue regarding the agent’s 
apparent authority, and that therefore summary judg- 
ment was inappropriate. 


In Hunt v. Pick, 240 F.2d 782 (10th Cir. 1957). a 
summary judgment for defendant in an action for ac 
counting for partnership profits was affirmed on the 
ground of laches. The court ruled, however, that the 
summary judgment could not have been based on any 
finding on the question of the existence of the partner- 
ship. This question was found to extend “to a claim and 
denial of factual matters affecting a termination of all 
or any legal relationship between the parties,” which the 
court found constituted a genuine issue of fact. 
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The lower court failed to observe and appreciate the 
pudlic posture developed by Associated. The court er- 


roneously stated that the original contract is on Fred- 
erick W. Berens, Inc. letterhead [Hearing transcript p. 
6 JA 150). The court was also confused as to the defini- 
tion of “division” and used that reference on the station- 
ery to show that Ridgecrest’s contract Was with Berens: 
THE COURT 
_... And the letterhead says that it is a division 
of another corporation, Associated Mortgage Com- 
panies, Inc. So was not his contract clearly and his 
arrangements clearly with a corporation known as 
Frederick W. Berens, Inc.? [Hearing transcript p. 
6/JA 151) 


of “DIVISION” connote components of one corporation 
such as an operating division of a corporation. Web- 
ster’s Third New International Dictionary of the English 


Language Unabridged (1961) defines division as: 


11: a major administrative unit of an industrial 
enterprise comprising at least several departments 
or constituting a complete integrated unit for a spe- 
cific purpose [the radio (division) of an aviation 
corporation] (emphasis added) 
Trade journals are careful to make the distinction be- 
tween subsidiary and division. See Moody’s Industrial 
Manual (1969) and Dunn and Bradstreet Middle Market 
Directory (1969) in which the formal relationship of 
subsidiary or division is carefully specified. 


B. Officers of Associated Represented That Associated 
Would Finance Ridgecrest 


Associated created great confusion with The Berens 
Companies stationery, the reference to Berens as a DI- 
VISION and the general emphasis on the financial ca- 
pacity of Associated. However, Shulley was able to 
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pierce the shroud of mystery sufficiently to name De- 
Franceaux and Latta as officers of Associated who made 
representations {Dep. Tr. 165-166/JA 117-118). De 
Franceaux was Director and President of Associated and 
Director, President and Chairman of the Board of Ber- 
ens during 1964 [Shulley Aff. Exs. A & B/JA 259-266}. 
DeFranceaux asserts that he acted solely as President of 
Berens in his dealings with appellant {DeFranceaux Aff. 
p. 2/JA 135] whereas Shulley asserts that this was not 
communicated to him and insofar as he was concerned 
DeFranceaux was at all times acting in a dual capacity 
(Shulley Aff. p. 4/JA 145]. The basis for the authority 
which Mr. DeFranceaux exercised in his dealings with 
Ridgecrest is a question of fact which must be resolved 
before the appropriate trier of fact. The intent of the 
parties to an ambiguous contract is a question of fact 
which cannot properly be resolved on motion for sum- 
mary judgment. Cram v. Sun Insurance Office, Ltd., 373 
F.2d 670 (4th Cir. 1967); Nafco Oil & Gas, Inc. v. 
Appleman, 380 F.2d 323 (10th Cir. 1967); Union Insur- 
ance Soc, of Canton, Ltd. v. William Gluckin & Co., 353 
F.2d 946 (2d Cir. 1965). <A trial is required to deter- 
mine the intent and understanding of parties entering 
an agreement, Hammond Ford, Inc. v. Ford Motor Com- 
pany, 39 F.R.D. 604, 606 (S.D.N.Y. 1966), and sum- 
mary judgment is particularly inappropriate where “the 
inferences which the parties seek to have drawn deal with 
questions of motive, intent and subjective feelings and 
reactions.” Empire Electronics Co. v. United States, 
311 F.2d 175, 180 (2d Cir. 1962); United Industrial 
Corp. v. Nuclear Corporation of America, 43 F.R.D. 30 
(S.D.N.Y. 1967) and White v. Luber, 144 A.2d 774 
(D.C. Mun. Ap. 1958). This court has also recognized 
that where motive and intent play leading roles summary 
judgment is inappropriate. Levin v. Joint Commission 
on Accreditation of Hospitals, 354 F.2d 515 (1965). See 
also Poller v. Columbia Broadcasting System, 368 U.S. 
464, 473 (1962). 
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employed by Berens during the pertinent period and did 
not become an employee of Associated until January of 
1967 [DeFranceaux Aff. p. 2 JA 136]. However, Asso 
ciated’s annual report filed March 16, 1966, lists James 
C. Latta as a vice president of Associated [Shulley Aff. 
Ex. E JA 275-278). Latta could have become a vice 
president of Associated at any time after March 26, 
1965, which was when the next prior annual report was 
fled [Shulley Aff. Ex. C/JA 267-270). Associated’s 
proof, which consisted of one self-serving statement by 
DeFranceaux, was false. Ridgecrest’s proof, which con- 
sisted cf a statement filed by Associated with the District 
of Columbia Recorder of Deeds, supports Shulley’s im- 
pression that Latta was an officer of Associated when he 
made certain representations. 


In addition, Associated gave Latta responsibility for 
correlating cash requirements among its Divisions [Dep- 
Tr. 155/JA 111). Such responsibility was clearly more 
appropriate for an officer of Associated then Berens. 
This act clothed Latta with apparent authority to act on 
tehalf of Associated and Latta made representations re- 
garding the funding of the loan [Dep. Tr. 97/JA 74]. 
‘Associated is therefore responsible for Ridgecrest’s dam- 
ages suffered in reliance on Latta’s representations which 
Associated made possible. Restatement Second of Agency 
(1957) $261. 


CONCLUSION 


The lower court erred in granting summary judgment 

ter Ridgecrest had controverted the facts which Asso- 
ciated proposed as the basis for the motion. The contro- 
verted facts were placed in issue by the parties and the 
court lacked any factual basis upon which summary 
judgment could be granted. 
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In addition, factual disputes are clearly present as to 
whether an agency, actual or constructive, exists between 
Associated and Berens and whether DeFranceaux and 
Latta were acting on behalf of Associated when they 
made misrepresentations. 


For the foregoing reasons Ridgecrest urges that this 
court reverse the order granting summary judgment so 
that the parties may litigate the controverted issues be- 
fore a jury. 


Respectfully submitted, 
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Washington, D. C. 20006 
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UNITED STATES COURT OF APPEALS ' 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,285 


RIDGECREST CONDOMINIUM CORPORATION, 
Appellant, 


Vv. 


ASSOCIATED MORTGAGE COMPANIES, INC. 
and 


FREDERICK W. BERENS, INC., 
Appellees. 


Appeal from the District Court of the United States | 


for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF ISSUES PRESENTED 


Was not the Trial Court correct in finding no genuine issues of 
fact and, accordingly, granting appellee summary judgment? 
| 


This case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


The plaintiff-appellant (Ridgecrest) owned an apartment com- 
plex known as the Shapol Gardens in the Southeast section of the 
District of Columbia and wished to convert said complex into con- 
dominium units and sought to secure financing for both the afore- 
said conversion and for the purchasers of the units. Ridgecrest 
sought to be the mortgagor under a Federal Housing Administration 
(FHA) insured deed of trust and approached defendant Frederick 
W. Berens. Inc. (Berens) for assistance in this matter [Dep. Tr. 24, 
26-28: JA 28-31]. Berens is an independent corporate entity, 
although it is 2 wholly owned subsidiary of defendant-appellee 
Associated Mortgage Companies, Inc. (Associated). [Answer of 
Associated, Answer of Berens, Affidavit of George W. DeFranceaux, 
JA 7, 10, 135]. All of Ridgecrest’s dealings were with Berens, and 
Associated was never involved in the dealings, negotiations nor con- 
tractual relations between Ridgecrest and Berens [Dep. Tr. 24, 26- 
28, 32, 96, 97, 110, 166, 167; JA 28-31, 33, 74, 83, 118, 119; Dep. 
Exs. 1-43, JA 157-245]. At all pertinent times hereto Ridgecrest 
was represented by Frederick J. Shulley (Shulley), who went to 
Berens for their assistance because of their reputation and experience 
in the mortgage field [Dep. Tr. 32, 182; JA 33, 128]. Asa result 
of conversations and negotiations, an Agreement dated April 20, 
1964 [{Dep. Ex. 1, JA 157] was entered into by and between Shulley 
and Berens, whereby Berens agreed to assist in processing an FHA 
loan. During'the subsequent dealings between Ridgecrest and Berens, 
which ultimately led to Federal National Mortgage Association 
(FNMA) financing, Associated remained aloof from the proceedings 
and was not a party to any agreements or understandings, whether 
written or oral. Furthermore, when Shulley learned that the FHA 
financing was not available, he “demanded that the Berens firm put 
up the funds” [Dep. Tr. 110; JA 83]. He did not make any demand 


to Associated; Shulley knew that he was dealing with only Berens. 
The only nexus of Associated to the entire transaction was that the 
Berens letterhead showed Berens to be “a division of Associated 
Mortgage Companies, Inc.” and certain of the officers of | Berens 
were also officers of Associated. Ridgecrest, alleging that it had 
been injured, brought suit against Berens and Associated for actual 
and punitive damages. The Complaint alleged that Berens was a 
division of Associated, that Associated and Berens entered into an 
agreement with Ridgecrest and that Associated, as well as Berens, 
made false representations to it. 


In the separate answers filed by Associated and Berens, each 
denied that Associated had any dealings with Ridgecrest, that Asso- 
ciated made any agreements, commitments or representations to 
Ridgecrest, and stated that Berens is a completely independent entity, 
although its stock is wholly owned by Associated. Additionally, all 
substantive allegations of the Complaint were denied and certain 
other defenses not pertinent hereto were entered. : 


After the deposition of Shulley was taken, Associated moved 
for summary judgment on the basis that there was no genuine issue 
of fact involving Associated. Associated filed a Statement of Material 
Facts not in Issue and Ridgecrest filed a resistance attacking said 
Statement. After oral hearing, the Court below granted summary 
judgment to Associated on the basis that the facts showed Associated 
and Berens to be separate corporate entities and that Shulley had 
dealt and contracted with Berens [Motion Tr. 6; JA 150, 151]. The 
Court’s Order contained a direction for the entry of final judgment 
pursuant to Rule 54(b), Federal Rules of Civil Procedure, and this 
appeal followed. 


ARGUMENT 


THE TRIAL COURT CORRECTLY GRANTED SUMMARY 
JUDGMENT, INASMUCH AS THERE WERE NO MATERIAL 
FACTS IN ISSUE CONCERNING ASSOCIATED'S INVOLVE- 
MENT AND ASSOCIATED WAS ENTITLED TO JUDGMENT 


Ridgecrest. in its brief. has correctly set forth certain general 
principles of law applicable to the granting or denial of summary 
judgment. There can be no quarrel with these principles and Asso- 
ciated acceptsithem for what they are, general principles that are 
not applicable to the facts in this case. 


This Court in Dewey rv. Clark (1950) 86 App. D.C. 137, 143, 
180 F.2d 766. concisely set forth the requisite standards for the 
granting or denying of summary judgment as follows: 

“Our study of the question makes the following 
points clear: (1) Factual issues are not to be tried or 
resolved by summary judgment procedure; only the 
existence of a genuine and material factual issue is to 
be determined. Once it is determined that there is 
such an issue summary judgment may not be granted; 
(2) In making this determination doubts (of course 
the doubts are not fanciful) are to be resolved against 
the granting of summary judgment; (3) There may 
be no genuine issue even though there is a formal 
issue. Neither a purely formal denial nor, in every 
case, general allegations, defeat summary judgment. 
On this point the cases decided by this court must 
rest on their own facts rather than upon a rigid rule 
that an assertion and a denial always preclude the 
granting of summary judgment. Those cases stand 
for the proposition that formalism is not a substitute 
for the necessity of a real or genuine issue. Whether 
the situation falls into the category of formalism or 
genuineness cannot be decided in the abstract; (4) 

If conflict appears as to a material fact the summary 


procedure does not apply unless the evidence on one | 
or the other hand is too incredible to be accepted by — 
reasonable minds or is without legal probative force | 
even if true; (5) To support summary judgment the ° 
situation must justify a directed verdict insofar as the 
facts are concerned.” 

As will be demonstrated infra, the application of these standards to 

the instant action clearly demonstrates the correctness of the Trial 


Court in granting summary judgment to Associated. 


Associated does not deny that Ridgecrest, in its resistance to 
the Motion for Summary Judgment, raised sufficient doubt con- 
cerning certain of Associated’s material facts to preclude summary 
judgment, if such facts were pertient to the Court’s ruling. At best, 
Ridgecrest established doubt as to who was and who was not an 
officer of both Berens and Associated, and some doubt as to Asso- 
ciated’s authority to act in the mortgage banking field. As wasistated 
in Robbins v. Gould (CA 5th 1960) 278 F.2d 116, 120, “tan evi- 
dentiary difference as to an immaterial matter will not bar a sum- 
mary judgment.” The Trial Court correctly ruled, at least infer- 
entially, that these facts were not material and held. in effect. 
that Ridgecrest had dealt with Berens as a separate corporate entity, 
that there was no question of fact as to whether or not Ridgecrest 
had dealt with Associated, or whether Associated had in any way 
made any representations, agreements or commitments to Ridge- 
crest [Motion Tr. 6, 7; JA 150, 151]. 3 


It is submitted that the substance of Associated’s Motion for 
Summary Judgment was that the record before the Court clearly 
demonstrated that Shulley knowingly sought out, dealt and negotiated 
with, and ultimately entered into an agreement with Berens, and 
that Berens, although a wholly owned subsidiary, was a separate 
corporate entity for whose actions its parent (Associated) was' not 
responsible. 


The Court correctly ruled that Ridgecrest had not alleged the 
facts and circumstances that would justify moving against a parent 
company [Motion Tr. 7: JA 151]. The mule is well settled that, in 
order to hold the parent responsible for the contractual obligations 
or torts of the subsidiary. there must be allegations and evidence of 
abuse of the separate identity to the extent that the subsidiary is a 
mere instrumentality of the parent. The case law demonstrates that 
the ownership by one company of another company’s stock, common 
officers and directors. the occupation of the same offices by the two 
corporations or all of these elements combined will not render the 
parent liable in either contract or tort for the actions of the subsid- 
jary. See Gillis v. Jenkins Petroleum Process Co. (CA 9th 1936) 84 
F.2d 74. John A. Parks Co. v. General Discount Corp. (1940) 294 
Mich. 316, 293 NW 663, Dregne v. Five Cent Cab Co. (1942) 313 
Ii. App. 539. 40 NE2d 739 Aff’d, 381 Ill. 594, 46 NE2d 386, Gled- 
hill y. Fisher and Company 272 Mich. 353, 262 NW 371, 102 A.L.R. 
1042. and the annotations at 102 A.L.R. 1054, 145 A.L.R. 475 and 
7 A.L.R.3d 1343. 


The Trial Court held that Ridgecrest’s alleged material facts were 
only conclusory allegations based on Shulley’s “attitude of mind” and 
that Shulley “kind of had an idea” [Motion Tr. 7, 8: JA 151, 152). 


Shulley, in his deposition, [Tr. 26-28, 30, 31, 32, 167, 182;JA 
29-33, 118,'119, 128] was much more candid concerning the fact 
that he had dealt solely with Berens than he was in his affidavit. It 
is submitted that the deposition, taken as a whole, is an admission 
that only Berens was involved and that the affidavit is merely con- 
clusory and does not answer the specific admissions in the deposi- 
tion. This does not create a triable issue. Woods v. Allied Concord 
Fin. Corp. (CA Sth 1967) 373 F.2d 733. It is clear that, at best, 
Ridgecrest’s alleged material facts in issue rest upon mere specula- 
tion, and this is not sufficient. Chesapeake & O. RY v. International 
Harvester Co. (CA 7th 1959) 272 F.2d 139, 142. 


Not only does the deposition of Shulley clearly demonstrate 
that he was at all times dealing only with Berens, but the deposition 
exhibits [JA 157-245], particularly No. 1 [JA 157], show beyond 
peradventure that the negotiations, arrangements and especially the 
Agreement, were with Berens, and that Associated was not involved 
in any manner. In Press Co. v. National Labor Relations Board 73 
App. D.C. 103, 112, 118 F.2d 937, this Court quoted with approval 
American Cyanamid Co. v. Wilson & Toomer F. Co. (CA 5th) 51 
F.2d 665, 670, as follows: 


“ *As a rule, one who contracts with a corporation 
must look to it alone for performance. The owner- | 
ship by defendant of all the stock of the phosphate | 
company did not merge the corporations, nor did 
the having of the same officers and offices end the 
corporate activity of either or by itself make one a 
mere agency or instrumentality of the other.” 


Deposition Exhibit No. 1 [JA 157] is clear and unambiguous 
on its face. It speaks for itself and unequivocably states that the 
agreement was with Berens. Accordingly, Ridgecrest’s contention 
that the Trial Court should have considered the possible intentions 
of the parties in order to rewrite the Agreement by adding Associated 
as a party thereto is without merit. In Simpson Bros. v. District of 
Columbia 85 App. D.C. 275, 279, 179 F.2d 430, this Court,'!in af- 
firming the grant of summary judgment by the Trial Court, disposed 
of a similar contention as follows: 


“With respect to the contention of Simpson that 
the district court should have considered evidence 
assertedly tending to prove that at the time of the 
consummation of the contract it was the intention of 
Simpson and the District that the escalator clause . 
should cover such price increases as are above des- | 
cribed: Such evidence would have been admissible 


only to interpret the escalator clause if ambiguous. 
In the absence of ambiguity the intent of the parties 
to a contract must be ascertained from the language 
thereof without resort to parol evidence or extrinstic 
circumstances.” 


Ridgecrest. in its brief. compains that the Trial Court “errone- 
ously shifted the burden so as to require Ridgecrest to establish a 
triable issue as to a material fact.” {Appellant’s Brief 20] This 
complaint is ill-founded. It is obvious that the Trial Court found 
that the record before it had established that there were no material 
facts in issue and at that point requested Ridgecrest to go forward 
to demonstrate an issue of fact {Motion Tr. 7; Ja 151]. The action 
of the Trial Court was in conformity with the statement in 6 Moore’s 
Federal Practice. 56.15 [3] p.- 2345, that when the movant 


“has clearly established certain facts the particular 
circumstances of the case may cast a duty to go for- 
ward with controverting facts upon the opposing party, 


so that his failure to discharge this duty will entitle 
the movant to summary judgment.” 


The facts and circumstances in this case clearly required Ridgecrest 
to do more than what was done in order to defeat the Motion for 
Summary Judgment. As was stated above, the admissions in the 
deposition and the exhibits adduced thereat clearly demonstrate that 
there were no material factual issues concerning Associated. In 
order to successfully resist summary judgment, 


“the opposing party’s facts must be material and of 
a substantial nature, not fanciful, frivolous, gauzy, nor 
merely suspicisions.” 6 Moore’s Federal Practice 56.15 
{3] p. 2346. 


CONCLUSION 


Ridgecrest, in its resistance to the Motion for Summary Judg- 
ment and in its brief, has raised a phantom issue of material fact, 
bottomed solely on fancy, speculation, conjecture and suspicion. 
The record herein amply demonstrates that Associated was not in- 
volved, in any manner, in negotiations, commitments, representations 
nor agreements with Ridgcrest and that there are no triable issues 
in this regard. Accordingly, Associated urges this Court to affirm 
the grant of summary judgment by the Trial Court. 


Respectfully submitted, 
IRVING B. YOCHELSON 


LOUIS P. ROBBINS 


1707 H Street, N.W. 
Washington, D.C. 
Attorneys and Appellees 
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ASSOCIATED MORTGAGE COMPANIES, INC. 
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REPLY BRIEF FOR APPELLANT 


I. The Appellees Have Misstated the Record: the Facts 
Shown Below Establish Issues of Fact so as to Pre- 
clude the Granting of Summary Judgment 


This appeal arises out of Associated’s Motion for Sum- 
mary Judgment [JA 182]. A Motion for Summary 
Judgment may be granted only on the basis of material 
facts as to which there is no genuine issue. Associated, 
in compliance with local Rule 9(h), filed with its Mo- 
tion a Statement of Material Facts upon which summary 
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judgment could be granted [JA 188]. Associated con- 
tended that there was no genuine issue as to these ma- 
terial facts [JA 138]. Ridgecrest, however, controverted 
each and every fact which Associated had asserted to be 
material [Plaintiff's Resistance with Affidavit/JA 139- 
146, 259-331]. Nonetheless, summary judgment was 
granted [Lower Court Order/JA 155], Ridgecrest ap- 
pealed asserting that there was no basis for Summary 
Judgment since Ridgecrest had controverted all of the 
material facts relied upon by Associated in its motion 
and that there exists genuine issues of fact between As- 
sociated and Ridgecrest. 


Associated, in its appeal brief, has attempted to pro- 
vide a factual basis for the Trial Court’s action. How- 
ever, Associated’s attempt is not supported by the record 
and, in its effort to establish such a basis, Associated 
has misstated the record and has incorrectly character- 
ized Ridgecrest’s association with Associated and Berens. 


In its Counterstatement of the Case Associated mis- 
takenly asserts as a factual basis for granting summary 
judgment that all of Ridgecrest’s dealings were with 
Berens and that the only nexus of Associated to the en- 
tire transaction was that the Berens’s letterhead showed 
Berens to be “a division of Associated Mortgage Com- 
panies, Inc.” and certain of the officers of Berens were 
also officers of Associated (Appellees’ Brief pp. 2-3). 
The statement is false and is not supported by the rec- 
ord. The record shows that Shulley, in his deposition, 
named DeFranceaux and Latta as officers of Associated 
who made dishonest and untrue representations [Dep. 
Tr. 165 & 166/JA 117-118]. Furthermore, Shulley cate- 
gorically stated that he was dealing with Associated 
{Dep. Tr. 166/JA 118]. Latta was described as corre- 
lating the cash requirements among Associated’s divi- 
sions [Dep. Tr. 155/JA 111]. Shulley relied upon the 
financial capacities and facilities of Associated [Dep. 
Tr. 155/JA 111] and entered into an agreement with 
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the defendants because he had been assured “that the 
last thing [he] had to worry about was the money.” 
(Dep. Tr. 101/JA 77] 


Associated misstates the same point in its Argument 
when it asserts that Shulley, in his deposition, stated 
that he had dealt solely with Berens (Appellees’ Brief 
p. 7). This representation of the record is particularly 
egregious because Associated cites only those portions of 
the deposition transcript in which Shulley was answering 
questions propounded by counsel for Associated which re- 
ferred solely or primarily to Berens. Associated fails to 
cite that portion of the deposition which explicitly fo- 
cused on Ridgecrest’s dealings with Associated. Counsel 
for Associated specifically asked Shulley if it was not 
true that he was dealing with Berens and not with Asso- 
ciated: 


Q. Isn’t it true, Mr. Shulley, that you were deal- 
ing with Berens and not with Amco? 


A. No, sir. One of the prime considerations for my 
agreeing to be bound to the Berens Firm initially 
was the fact that they, as a division of Associated 
Mortgage Companies, had all of the tremendous 
financial capacities and facilities of Amco behind 
them. [Dep. Tr. 166/JA 118]. 


Associated also incorrectly characterizes the record be- 
low when it asserts that the only agreement between the 
parties was the letter dated April 20, 1964, (Appellees’ 
Brief p. 2). Associated’s attempt to focus this court’s 
attention solely on the April 20th agreement is mislead- 
ing because Associated’s obligations were created by the 
April 20, 1964 letter and by other letters and oral repre- 
sentations. Count II of Ridgecrest's Complaint [JA 5-6] 
is specifically predicated upon representations made by 
Associated and Berens, Appellani’s Brief pp. 2-3 sets 
forth a summary of the oral and written agreements 
breached by defendants and Appellant's Brief p. 18 sets 
forth a summary of other representations which vested 
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Berens with actual or apparent authority to make bind- 
ing commitments and representations on Associated’s be- 
half. Associated’s Brief distorts the record by omitting 
any reference to representations of Associated’s ability 
and commitment to finance Ridgecrest and to represen- 
tations which constituted Berens as Associated’s agent. 


Associated erroneously asserts that Shulley went to 
Berens for their assistance because of their reputation 
and experience in the mortgage field (Appellees’ Brief 
p. 2). This is misleading because it reflects only half 
the story. Shulley was informed by the defendants that 
the funding of the loan should be his last concern [Dep. 
Tr. 159/JA 114] and that it was Latta’s job to correlate 
cash requirements among Associated’s divisions [Dep. 
Tr. 155/JA 111] and he would provide the funds [Dep. 
Tr. 31/JA 32]. Shulley also explicitly stated that one 
of the prime considerations for agreeing to be bound to 
Berens was the fact that Berens had all of the tremend- 


ous financial capacities and facilities of Associated be 
hind them [Dep. Tr. 166/JA 118]. 


Associated further misstates the record below by in- 
cluding in their Counterstatement of the Case material 
which is not contained in the record below. For ex- 
ample, Associated states that “Shulley knew that he was 
dealing with only Berens” without including any refer- 
ence to the record (Appellees’ Brief p. 3). The record, 
in this instance, demonstrates that Associated’s state- 
ment is false. Shulley categorically stated in his deposi- 
tion that he was dealing with Associated [Dep. Tr. 166/ 
JA 118]. Furthermore, Shulley named DeFranceaux and 
Latta when counsel for Associated asked Shulley to name 
officers or employees of Associated who had made misrep- 
resentations to him [Dep. Tr. 165-166/JA 117-118] and 
in his affidavit Shulley stated that Associated and Ber- 
ens were at all times presented to him as one and the 
same entity and the letterhead and advertising always 
identified Berens as a division of Associated (Shulley 
Aff. p. 4 & 5/JA 145-146). 
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Associated also fails to cite the record for its state 
ment that it “remained aloof” from the proceedings (Ap- 
pellees’ Brief pp. 2-3). And, indeed, it did not. 


II. Appellees Failed to Answer the Record and Argument 
Establishing Issues of Fact on the Point of Agency and 
Actual or Apparent Authority, and Such Issues Pre- 
clude the Granting of Summary Judgment 


There are two alternative theories on which a parent 
company may be held liable for the actions of its sub- 
sidiary. First, the parent may be a principal liable for 
the acts of its agent. Second, liability may be based on 
abuse of the separate identity of the subsidiary to the 
extent that the subsidiary is a mere instrumentality of 
the parent. These alternative bases of liability are de- 
scribed in Pacific Can Co. v. Hewes, 95 F.2d 42 (9th Cir. 
1938). The court therein noted that ordinarily liability 
of the parent should be based on the rules of agency. 
See also, 3 Restatement (Second) Agency $ 14M, pp. 
67-72 and cases cited therein. 


The record below established a genuine issue of fact 
as to whether Associated made Berens its agent by per- 
mitting Berens to make representations on Associated’s 
behalf, Associated and Berens were presented to Shulley 
as one and the same entity [Shulley Aff. p. 4/JA 145- 
146]. Employees of Associated shared offices with Ber- 
ens [Dep. Tr. 29/JA 31]. Correspondence was conducted 
on a fictitious letterhead (unknown to Ridgecrest) which 
referred to Berens as A DIVISION OF ASSOCIATED 
MORTGAGE COMPANIES, INC. [Dep. Ex. 1/JA 157]. 
James C. Latta, purportedly employed by Berens [De- 
Franceaux Aff. p. 2/JA 136] and a major actor in mak- 
ing the financing commitment, was given responsibility 
for correlating cash requirements among Associated’s di- 
visions [Dep. Tr. 155/JA 111]. Latta was to provide the 
funds [Dep. Tr. 31/JA 32] and it was represented that 
funding the loan should be Ridgecrest’s last concern 
[Dep. Tr. 101 & 159/JA 77 & 114). 
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The above facts amply support Ridgecrest’s assertion 
(Hearing transcript p. 6 JA 150] that Associated is li- 
able for the actions of Berens because Associated clothed 
Berens with apparent authority to act on its behalf. The 
concept of apparent authority was recognized long ago in 
the District of Columbia in Dye v. Virginia Midland 
Railway Co., 9 Mackey 63, 20 D.C. 63 (D.C. Sup. 1891) 
and the issue of whether there is an agency relationship, 
actual or constructive, is a question of fact to be deter- 
mined by the jury. McDonald v. Stone, 86 A.2d 624 
(D.C. Mun. App. 1952). 


In its Answer, Associated denied an agency relation- 
ship with Berens ( Associated’s Answer p. 2/JA 8). How- 
ever, in its Brief for Appellees Associated has totally 
failed to counter the agency theory of liability. Instead, 
Associated merely states that Ridgecrest’s showing is in- 
adequate to prove that Berens is a mere instrumentality 
of Associated ‘Appellees’ Brief p. 6). This completely 
misses the point. Ridgecrest’s contention is that the rec- 
ord below establishes an issue of fact on the question of 
agency and Beren’s actual or apparent authority to make 
bindinz commitments and representations on Associated’s 
behalf and that the agency issue precludes the granting 
of summary judgment. Further discovery and trial of 
this case may indicate that Associated so abused the sep- 
arate identity of Berens that the court should pierce the 
corporate veil and hold Associated liable for Berens’s ac- 
tions because the latter is a mere instrumentality of As- 
sociated. However, for purposes of opposing summary 
judgment Ridgecrest has chosen to rely on the agency 
theory and Associated has failed to counter the applica- 
bility of the agency theory under the facts revealed by 
the record. 


Associated, in its brief, states that Ridgecrest con- 
tends that the trial court should have considered the in- 
tention of the parties “in order to rewrite the Agree- 
ment by adding Associated as a party thereto” which 
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they allege is contrary to the parol evidence rule (Ap- 
pellees’ Brief pp. 7-8). Associated’s construction is mis- 
leading. Ridgecrest asserted that motive and intent are 
relevant to resolution of the ambiguity as to the capacity 
in which DeFranceaux and Latta functioned in making 
representations to Ridgecrest (Appellant's Brief pp. 29- 
30). Furthermore, the commitments which Associated 
breached are contained in a series of letters and oral 
representations (Dep. Ex. 1, Dep. Ex. 2, Dep. Ex. 30, 
Dep. Tr. 96/JA 157, 159, 217, 74) and there is no doubt 
that parol evidence is admissible as to the latter. Asso- 
ciated’s attempt to rely on the parol evidence rule with 
respect to the written instruments is equally without 
merit in that the rule may only be invoked by parties to 
the instrument. Spund v. Cafritz Const. Co., 60 App. 
D.C. 102, 48 F.2d 1014 (1931) and 32A C.J.S. Evidence 
$ 861. In addition, the majority rule permits the intro- 
duction of parol evidence to prove that a party other 
than the party whose name appears on the contract is 
also liable on the contract as a principal of the party 
signing the contract. Restatement (Second) of Agency 
$149 C. This rule was adopted many years ago in the 
District of Columbia. Hutchinson, Traverse & Co. v. 
Peyton, 2 Cranch, C.C. 365, 2 D.C. 365, Fed. Cas. No. 
6,958 (1822). 


Ill. Each and Every Material Fact Alleged by Appellees 
Is Disputed by the Record: Under Such a Record the 
Trial Court Erred in Granting Summary Judgment 


Pursuant to local Rule 9(h) Associated’s motion for 
summary judgment was supported by a Statement of 
Material Facts [Defendants’ Statement of Material 
Facts]. Ridgecrest controverted each and every fact 
which Associated had determined to be material to the 
disposition of the motion. See Appellant's Brief pp. 9- 
13 for a detailed analysis of the five facts which Asso- 
ciated deemed material and how each and every fact was 
controverted by Ridgecrest. 
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Associated admits that Ridgecrest raised sufficient 
doubts concerning certain of Associated’s material facts 
to preclude summary judgment ‘Appellees’ Brief, p. 5). 
Thus confronted, Associated attempts to argue that the 
facts are immaterial and not pertinent to the Trial 
Court's ruling. Associated’s position is indefensible. As- 
sociated made its motion for summary judgment on the 
basis of certain facts which it deemed material to the 
granting of the motion. But, when all the facts which it 
deemed material are controverted Associated appears to 
argue that the facts are immaterial and that even though 
the motion rests on immaterial allegations of fact it 
should nevertheless be granted. 


Associated’s contention lacks in both fairness and legal 
support. It would be unjust to require a party opposing 
summary judgment to controvert the facts asserted by 
the movant as material to the motion, as required by 
local Rule 9‘h), and then to permit the movant to term 
immaterial the facts which he made material to the mo- 
tion. The moving party has the burden of establishing 
facts upon which summary judgment may be granted. 
6 Moore’s Federal Practice, 56.15[3] p. 2345, which is 
quoted in Appellees’ Brief at page 8, states that when 
the movant: 


has clearly established certain facts the particular 
circumstances of the case may cast @ duty to go 
forward vith controverting facts upon the opposing 
party, so that his failure to discharge this duty will 
entitle the movant to summary judgment. (Em- 
phasis added) 


The party opposing summary judgment may have the 
duty of going forward with controverting facts if the 
movant presents a substantial case for granting the mo- 
tion, However, the controverting party: 


needed. to defeat the movant’s burden of clearly es- 
need. produce only a8 much evidential material as is 
tablishing the nonexistence of any genuine issue of 
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material fact. 6 Moore’s Federal Practice, 56.15[3] 
p. 2347. (Emphasis added) 


Summary judgment was improper because Ridgecrest had 
fulfilled its duty of going forward with controverting 
facts and because once Associated’s materia] facts were 
controverted Associated failed to sustain its burden of 
establishing a basis for summary judgment. 


Associated appears to suggest that if the controverted 
facts are material the Trial Court must have decided 
certain issues of fact in favor of Associated or that no 
question of fact existed since, Associated argues, the 
Court held: 


[I]n effect, that Ridgecrest had dealt with Berens as 
a separate corporate entity, that there was no ques- 
tion of fact as to whether or not Ridgecrest had 
dealt with Associated, or whether Associated had in 
any way made any representations, agreements or 
commitments to Ridgecrest. (Appellees’ Brief p. 5, 


emphasis added) 


However, that portion of the Hearing transcript relied 
upon by Associated does not reflect the holding of the 
Trial Court since it is merely colloquey between counsel 
and the Court. Even if the Court did make such deter- 
minations in favor of Associated there is no record to 
support such findings. The record. as detailed in Appel- 
lant’s Brief pp. 9-18, is that each fact which Associated 
determined to be material to the motion was contro- 
verted. This established questions of fact as to whether 
Ridgecrest had dealt with Associated and whether Asso- 
ciated had made representations or agreements to Ridge- 
crest. It would have been inappropriate for the Court 
to actually decide these issues of fact. Wyant v. Crit- 
tenden, 72 App. D.C. 168, 113 F.2d 170 (1940). 


Associated also suggests that Mr. Shulley’s deposition, 
“taken as a whole,” constitutes an admission that only 
Berens was involved and that his affidavit is merely con- 
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clusory and does not answer the “specific admissions” in 
the deposition | Appellees’ Brief p. 7). Associated’s argu- 
ment is logically inconsistent. Associated alleges no “spe- 
cific admissions” in the deposition and there were none. 
Moreover. the suggestion of an admission is false be 
cause Shulley categorically stated in his deposition that 
he was dealing with Associated [Dep. Tr. 166/JA 118]. 


CONCLUSION 


Associated filed a motion for summary judgment on 
the basis of material facts which were asserted not to 
be in issue [JA 132-138]. Ridgecrest controverted each 
and every fact which Associated deemed material to the 
motion [Plaintiff's Resistance with attachments/JA 139- 
146, 259-331] and asserted that Associated was intimate 
ly involved in the transaction and liable for the actions 
of Berens {Hearing Tr. 6-11/JA 150-154]. The lower 
court granted the motion but made no findings and 


Sean no opinion [Hearing Tr. and Lower Court Or- 
der JA 147-155). The granting of summary judgment 
was in error and should be reversed by this court. 


Respectfully submitted, 
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